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Bef or e: Judge Koutras
St atement of the Case

This is a civil penalty proceeding initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
820(a), seeking civil penalty assessnents in the amount of $870
for 11 alleged violations of certain mandatory safety standards
found in Part 55, Title 30, Code of Federal Regul ati ons.

The respondent filed a tinmely answer and contest, and a
hearing was held in New Ol eans, Louisiana, on August 6, 1985.
The parties waived the filing of posthearing briefs. However, |
have considered their oral argunents made on the record during
t he course of the hearing.

| ssues

The issues presented in these proceedings are as foll ows:
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1. VWhether the respondent violated the cited
mandat ory safety standards, and if so, the
appropriate civil penalty to be assessed for
those violations based on the criteria found in
section 110(i) of the Act.

2. Whether the inspector's "significant and
substantial" (S & S) findings concerning the violations
are supportable.
3. Additional issues raised by the parties in this
proceedi ng are identified and di sposed of in the course
of this decision.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. O 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U S.C. 0O 820(i).

3. Mandatory safety and health standards, Part 55, Title 30,
Code of Federal Regul ati ons.

4. Commi ssion Rules, 20 C.F.R 0O 2700.1 et seq.
Stipul ations

The parties stipulated to the following (Tr. 6-8):

1. The respondent's barite mning operation is covered by
the Act, and the respondent is subject to the jurisdiction of the

Act .

2. Respondent's annual mine production in 1984 was 150, 000
tons of barite, and the mne worked 120, 000 man hours.

3. The citations issued by |Inspector MG egor are accurate,
and were duly served on the respondent.

4. The respondent's history of prior violations is
accurately stated in MSHA's exhibits P-1

5. The respondent operates 10 additional simlar nmning
operations at various sites and |ocations in several states.
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6. The paynment of the civil penalties assessed for the
citations in question will not adversely affect the
respondent's ability to continue in business.

7. The subject barite m ning operation conducted by the
respondent enpl oyed approxi mately 38 enpl oyees.

Di scussi on

Ei ght of the section 104(a) citations concern alleged
vi ol ati ons of mandatory safety standard, 30 CF.R [O 55.14-1
whi ch provides as follows: "Gears; sprockets; chains; drive,
head, tail, and takeup pulleys; flywheels; couplings; shafts;
sawbl ades; fan inlets; and simlar exposed noving machi ne parts
whi ch nmay be contacted by persons, and which may cause injury to
persons shall be guarded."

The conditions or practices cited by the inspector on August
22, 1984, are as follows:

"S & S" Citation No. 2237045. The No. 15 conveyor belt drive
shaft is not guarded. Clean up and nmi ntenance have to be
performed in this area

"S & S" Citation No. 2237046. Conveyor belt No. 90 head and
tail pulley not guarded. Clean up and nmi ntenance have to be
performed in this area

"S & S" Citation No. 2237047. The No. 91 conveyor belt tai
pulley is not guarded. It is a flanged type pulley. Clean up and
mai nt enance work have to be perforned in this area.

"S & S" Citation No. 2237050. The drive shaft for the No. 3
dust collector is not guarded. This is in the m Il building.
Cl ean up and mai ntenance work has to be perfornmed in this area.

"S & S" Citation No. 2237051. The drive shaft for the No. 2
dust collector in the mll is not guarded. Clean up and
mai nt enance work have to be perforned in this area.

"S & S" Citation No. 2237053. The No. 10 conveyor belt head
pulley is not guarded. Clean up and nmi ntenance work have to be
performed in this area

Citation No. 2237055 (Non-"S & S"). The No. 47 electric
screw feed nmotor is not guarded. (The citation was nodified
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on August 24, 1985, to show that the drive shaft of the notor was
not guarded).

"S & S" Citation No. 2237056. The dock sylo (sic) dust
col l ector motor drive shaft is not guarded. Mai ntenance work has
to be perforned in this area.

"S & S" Citation No. 2237048, issued on August 22, 1984,
cites an alleged violation of 30 CF.R 0O 55.11-12, which
provi des as follows: "Openings above, below, or near travel ways
t hrough which nen or materials may fall shall be protected by
rail ways, barriers, or covers. Were it is inpractical to instal
such protective devices, adequate warning signals shall be
installed."

30 CF.R [O55.2 defines the term"travelway" as follows: "
"Travel way' means a passage, wal k or way regularly used and
designated for persons to go fromone place to another."

The cited condition or practice is described as foll ows:
"Hol es have been cut in the top of the storage bin near the tai
pull ey of No. 91 belt. Clean up and mai ntenance work has to be
performed in this area."

Citation No. 2237057, ("S & S"), issued on August 22, 1984,
cites an alleged violation of 30 C.F.R 0O 55.20-3, which provides
as follows:

At all mning operations: (a) Wrkplaces, passageways,
storeroons, and service roons shall be kept clean and
orderly. (b) The floor of every workplace shall be

mai ntained in a clean and, so far as possible, a dry
condition. Where wet processes are used, drainage shal
be mai ntained, and false floors, platforns, mats, or
ot her dry standing places shall be provided where
practicable. (c) Every floor, working place, and
passageway shall be kept free from protruding nails,
splinters, holes, or |oose boards, as practicable.

30 CF.R 0O55.2, defines the term"working place" as
follows: " "Working place' neans any place in or about a mne
where work is being perfornmed."”

The cited condition or practice is described as foll ows:
"The el evated wal kways and declines underground al ong the
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conveyor belts at this plant are heavy (sic) burdened with rocks
(ore), trash, tools, hoses, etc. This creates al nost a plant w de
trip and fall hazard."

Citation No. 2237058, ("S & S") issued on August 23, 1984,
cites an alleged violation of 30 CF.R [ 55.9-61, which provides
as follows: "Stockpile and nmuckpile faces shall be trimed to
prevent hazards to personnel."

The cited condition or practice is described as foll ows:

The stock pile at this plant is not trimred to prevent
a cave or slide situation which could cover the
front-end | oader or cat which nove materials fromthe
stock pile. An angle of repose should be established
and nmaintained to prevent a hazardous cave or slide
from occurring.

MSHA' s Testi mony and Evi dence

MSHA | nspector Joe McGregor testified as to his background
and experience, which includes approximtely 3 years of
i nspecting surface ore and mlling operations, and prior work as
a mner. He stated that he conducts approximtely 45 to 50
regul ar i nspections a year, and he confirnmed that he inspected
the m ning operation in question and that he issued the citations
in issue in this case.

M. MG egor described the respondent’'s mning operation as
a barite mlling and grinding operation consisting of a
relatively conpact system of belt conveyors and storage bins. He
believed it was a "fairly | arge" operation.

I nspector McGregor testified that he issued Citation No.
2237045, after finding the No. 15 belt drive shaft exposed and
unguarded. The shaft is 1-1/2 to 2 inches in dianmeter and it
powers the novenent of the belt. The shaft is | ocated
approximately 4 feet above ground | evel and there is a wal kway or
travel way cl ose by and directly below the shaft. No guard was
provi ded for the shaft, and since he believed that the shaft
bearings had to be greased fromtine-to-tine, he was concerned
that someone with | oose clothing could beconme caught in the
exposed shaft.

On cross-exam nation, and referring to respondent's
phot ographi c exhibit R 2, M. MG egor identified a handrail and
a wal kway, and he believed that it was reasonably likely
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that a mai ntenance person could stick his hand into the noving
not or parts which were unguarded. He agreed that it would be
difficult for a person to reach the unguarded area (Tr. 91-92).
He al so believed that a clean up person or someone nonitoring the
not or shaft could get close enough to fall into the unguarded
shaft notor (Tr. 97).

I nspector McGregor testified that he issued Citation No.
2237046 after finding that the No. 90 belt conveyor head and tai
pul l ey noving parts were not guarded. He identified a photograph
(exhibit P-3) he took of the tail pulley at the time of the
i nspection, and confirnmed that he took no picture of the head
pul |l ey because his flash was not working.

M. MG egor stated that the pinch point at the tail pulley
is at the bottomof the belt drumand that it is approximtely 2
feet above ground | evel, and approximately 18 inches fromthe
barri er shown in the photograph. The wal kway adj acent to the belt
is approximately 18 inches fromthe tail and head pulleys, and
since the bearings have to be greased, he was concerned that a
mai nt enance man and the person who conducts the daily onshift
exam nation of the belt could reach in or slip into the unguarded
pi nch points.

M. MGregor stated that the cited condition was obvi ous,
and he did not know whether the belt was in operation at the tine
of his inspection. He confirned that he had previously inspected
the mll on at |east one prior occasion

On cross-exam nation, M. MG egor identified photographs
R-4, R-5, and R-6 as the tail pulley as it appeared after the
citati on was abated. He could not state whether the belt was
runni ng, and he saw no cl eanup people in the area. He could not
recall anyone telling himthat the guards had been renoved to
clean the belts because of the heavy rains prior to the
i nspection. Since no one was in the area, he had no reason to
check to see whether the belt was | ocked out, and he did not do
so (Tr. 101-106).

M. MG egor stated that the tail pulley pinch point was
approximately 3 to 4 feet fromthe wal kway. He conceded that
there was a physical barrier or handrail alongside the belt
structure as shown in exhibit R 3. He conceded that sonmeone woul d
have to reach over this barrier and under the belt to reach the
pi nch point (Tr. 110). He agreed that it may be awkward for
sonmeone wal ki ng al ong the adjacent wal kway to fall over the
barrier and get under the belt to the pinch point, but stated
that "it can happen” (Tr. 113). He agreed that sonmeone casually
wal ki ng by woul d not be in any danger,
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but he was concerned with the person who has to grease the belt
bearings. The belt was equi pped with grease fittings, and if the
belt is shut down, and the grease fittings are used, he would
have "to go along” with the respondent's contention that there is
no hazard. He then stated that he would still issue a violation
in these circunstances because "people go by there when its
operating," and even though a cleanup man is shovelling fromthe
wal kway, he could be injured "by getting into noving parts" (Tr.
117). He believed it was reasonably |ikely that a cl eanup person
could fall over the handrail for a distance of 18 inches and that
his hand would go under the belt and into the pinch point (Tr.
118).

M. MG egor stated that he did not know the conpany
procedures for perform ng mai ntenance on the tail and head pulley
in question, and he did not ask (Tr. 120). He conceded that the
only person in the area would be those who woul d be perform ng
mai nt enance or inspecting the belt (Tr. 124).

M. MG egor testified that he issued Citation No. 2237047,
after finding the No. 91 conveyor belt tail pulley unguarded. He
stated that the pulley is a self-cleaning flange-type pulley
which is nmore hazardous than a regular drumtype. He identified a
phot ograph of the pulley which he took during his inspection
(exhibit P-4), and stated that the belt nmoves fromleft to right
over the top of the pulley. He indicated that the pinch point is
| ocated at the bottom of the pulley, and that it is approxi mtely
1to 2 feet above ground level. He also indicated that the pulley
is located on top of a bin and that a travel way was out and away
fromthe pulley location. The condition was obvi ous and he was
concerned that anyone perform ng cleanup or greasing the pulley
could accidently get into the pinch point.

On cross-exam nation, M. MG egor stated that the No. 91

conveyor tail pulley was |ocated on top of a bin structure 40 or

50 feet off the ground and approximately 3 feet above a wal kway.
Referring to his photograph, exhibit P-4, he identified a grease
hose extension used for greasing the pulley. Photographic exhibit
P-10 (Citation No. 2237048) is the other side of the pulley, and
that is the side where normal clean up would be perforned. Access
to that area is by a cross-over and steps which go over the belt.
He considered the area to be a work area where one would go for

cl ean up or inspection, but he did not know how often this occurred
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(Tr. 130-131). M. MG egor conceded that he issued the citation
to cover every conceivable possibility of someone contacting the
pi nch point (Tr. 134-135).

M. MG egor testified that he issued Citation No. 2237050
after finding that the drive shaft for the No. 3 dust collector
in the mll was not guarded. He stated that the drive shaft is
“fairly small" in diameter, and that if contacted, a person may
be injured. No pinch point was present, and M. MG egor's
concern was with the exposed noving part. He took no picture of
the drive shaft because his canera flash was not worKking.

M. MG egor described the shaft as snpoth, approximtely 1
1/2 to 2 inches in dianeter, and approximately a foot |ong. The
poi nt of contact with the exposed shaft was approximtely 3 feet
off the floor, and the wal kway was approxi mately 2 feet or |ess
away. He was concerned that the nill operator, nmaintenance
personnel, or the designated exam ner woul d be exposed to a
hazard of contacting the exposed shaft.

M. MG egor testified that he issued Citation No. 2237051
after finding an unguarded shaft on the No. 2 dust collector in
the mill. H's testinobny with respect to the citation is identica
to his testinony in support of Citation No. 2237057.

On cross-exam nation, M. MG egor examn ned respondent's
phot ographs R-7 and R-8, which show the drive shaft for the No. 3
dust collector, and R-9, R-10, and R-11 which show a simlar
drive shaft for the No. 2 dust collector. He agreed that both
shafts were |located approximtely 3 to 4 feet off the base plate
of the adjacent motor (Tr. 139). Referring to photograph R-10,
M. MG egor stated that the area behind the dust collector and
to the wall was not a travelway or wal kway. However, he
considered the area in front of the collector under the ceiling
duct to be a wal kway, and he confirmed that one would have to
bend down and reach in to contact the shaft (Tr. 144). He
confirmed that there was a third dust collector with a sinilarly
exposed shaft in the plant but could not state why he did not
cite that one (Tr. 145).

Wth regard to both of the dust collector shaft guarding
citations, M. MG egor conceded that it is doubtful soneone
casual Iy wal ki ng by woul d becone entangled in the shafts (Tr.
213), and that one would have to fall some 2 feet over the bl ower
box in order to contact the shafts (Tr. 214).
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M. MG egor testified that he issued Citation No. 2237053,
when he found that the No. 10 conveyor belt head pulley was not
guarded. He confirnmed that he took a photograph on the day of the
i nspection, and he pointed to the unguarded pinch point as the
area where the belt and drumconme in contact at the top of the
pulley. He believed that it was reasonably likely that soneone
could get caught in the pinch point, and if this occurred, it
could result in fatal injuries.

M. MGegor testified that the belt was 3 to 4 feet off the
ground and that a travelway was bel ow and adjacent to the belt,
and some 3 to 4 feet below the pinch point. Since the bearings
have to be greased and rock has to be cleaned up off the wal kway,
he bel i eved soneone could contact the pinch point.

On cross-exam nation, M. MGegor identified exhibit R 12
as a photograph of the No. 10 belt conveyor head pulley, and he
conceded that his photograph, exhibit P-7, was taken fromthe
other side. He identified a stop cord, two small rails above and
bel ow the stop cord, and a |l arger handrail in exhibit R-12, but
did not consider these to be sufficient as guarding for the head
pul l ey. He believed that there was access to the pulley fromthe
si de where he took his picture, and that someone woul d have
reason to be there at |east once a week to grease the pulley (Tr.
154). Concedi ng that soneone would have to clinb up severa
| adders or a catwal k, and then renove several chains to reach the
head pulley area, M. MGegor still believed that it was
reasonably likely that an injury would result by soneone
contacting the pinch point (Tr. 156).

M. MG egor confirned that he issued Citation No. 2237055,
after finding that the drive shaft of the electric feed nmotor was
not guarded. He took the photograph, exhibit P-8, at the tine of
the inspection. He stated that there was an unguarded opening
approximately 1 foot |Iong by the shaft, and he believed that a
person's clothing could be caught in the drive shaft. He stated
that the unguarded shaft was |located "up in the air,"” and
bel i eved that anyone wal ki ng by during an inspection could get
caught in the shaft.

On cross-exam nation, M. MG egor confirned that his
phot ograph, P-8, is a top view of the No. 47 electric screw feed
notor, and exhibit R 13 is respondent's front view photograph.
M. MGregor estinmated the distance fromthe front of the notor
to the unguarded shaft as 8 to 12 inches. He did not consider
that the violation would reasonably |ikely cause
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an accident (Tr. 159). He believed the nmotor was in the wal kway
and that a nmi ntenance man woul d possibly be there once a nonth
(Tr. 160). He knew of no injuries ever resulting from soneone
being entangled in a shaft notor of this size, but he stil
believed that it was required to be guarded (Tr. 161-162).

M. MGregor confirned that he issued Citation No. 2237056,
after finding that the dust collector notor drive shaft |ocated
on top of the silo bin was not guarded. He stated that the
unguarded shaft opening was approximately 18 to 24 inches, and
that a wal kway was adjacent to and 4 feet below the drive shaft.
He was concerned that someone greasing or inspecting the shaft
could get their hair caught in the unguarded shaft.

M. MGegor stated that his principal concern with regard
to the citation was that the unguarded noving parts presented
exposed pinch point hazards. He believed that anyone caught in
t he exposed and unguarded noving parts with their clothing would
suffer severe or fatal injuries.

M. MG egor indicated that his "S & S" finding was based on
his belief that if the cited conditions were |eft unabated, it
was reasonably likely that an accident would eventually occur. He
al so stated that all of the wal kways which he identified are
built into the belt frame structures and are provided with
handrails. He observed barite materials on the wal kways, and
since it had rained and nost of the cited areas are exposed to
the elements, the footing along the wal kways "was possibly bad."
Al t hough the wal kway by the No. 10 belt head pulley (Citation No.
2237053) was included, the rest of the wal kways were not.

Phot ograph P-9 is the dock silo dust collector notor drive
shaft taken by M. MGregor, and R-15 through R-18 are the
phot ographs taken by the respondent after abaterment. On
cross-exani nation, M. MG egor stated that the |ocation of this
shaft was sone 50 feet off ground |evel, and he considered the
area next to the nmotor as shown in respondent's photographs as a
travel way, but conceded that he saw no one in the area. He
beli eved that soneone would be in the area once a day, once a
week, or once a nonth during maintenance work (Tr. 166). Wt hout
the guard, it was reasonably likely that a person would suffer a
di sabling injury, but he has known of no injuries ever resulting
from someone coming in contact with a drive shaft of this kind
(Tr. 167).
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M. MG egor stated that he issued Citation No. 2237048, after
finding some holes approxinmately a foot in dianeter at the top of
the storage bin near the No. 91 belt tail pulley. He took a
phot ograph of the cited conditions at the tinme of the inspection
He stated that persons had to be in the area to grease the pulley
or to clean up, and that they could fall thru the openings and
onto the tail pulley. The tail pulley was the sane one cited as
Citation No. 2237047. He believed the citation was "S & S"
because if left uncorrected, it was reasonably likely that an
accident with injury would occur

On cross-exam nation, M. MG egor confirmed that the holes
in question were |ocated on the sane side of the No. 91 conveyor
point as were the pinch points cited in that case, and that he
crossed over the belt to take the picture (exhibit P-10). He was
told that the holes were there to facilitate the shovelling of
spilled material into the silo tank (Tr. 175). He considered the
area to be a travel way because work had to be done there (Tr.
176). While he saw no one at the location during his inspection
he did see evidence that recent clean up had taken place, and
this led himto conclude that people were at the cited | ocation
(Tr. 178). He conceded that the holes would cut down the
necessity for soneone going to the area to clean up, but he saw
nothing to prevent anyone from steping into the holes, and he did
not consider the conveyor belt itself to be a barrier (Tr. 181).

Respondent's representative conceded that soneone had to be
in the area where the holes were observed to clean up any excess
belt spillage that did not go down the holes, and that this
person woul d probably be in the area at | east once a nonth.
However, he stated that this person would be tied to a safety
line because the area is so high up (Tr. 222-223).

M. MGregor confirnmed that he issued Citation No. 2237057
after finding |oose ore rocks, trash, tools, and debris on the
el evat ed wal kways and under ground declines. In view of the bad
footing on the wal kways, he believed that the cited nmaterials
presented a slipping and falling hazard. If a person slipped or
fell on the netal wal kways, different types of injuries could
result.

M. MGregor stated that the inclines were at approximtely
20 to 25 degrees, and while it was possible that soneone could
fall off the wal kways, he did not believe that this was probable.
He stated that there were places where a person could fall 50 to
75 feet, and since the cited areas were exposed to the weat her
and it had rained at |east once during the day of the inspection
this contributed to the hazard.
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On cross-exam nation, M. MG egor did not deny that there were
heavy rains everyday for approximtely 3 weeks before his
i nspection, and he conceded that belts which handl e wet ore
presents a "messy" situation, particularly around head and tai
pul l eys. Although wet materials are nore difficult to handle, he
deni ed that such wet materials pose a simlar problemfor the
wal kways (Tr. 183). He conceded that wet barite material would
cause other materials, such as rocks, to stick to it, but
i nsisted that the rocks he observed on the wal kways varied in
size, and he believed that one person woul d probably be invol ved
in any slip or fall accident (Tr. 186). He considered the one
decline in question to be a passageway (Tr. 187).

M. MG egor testified that he issued Citation No. 2237058,
on August 23, 1984, after finding that the stockpile of crushed
barite was not trimed to prevent it fromsliding. He confirnmed
that he took photographs of the stockpile during his inspection

M. MGegor estinmated the height of the stockpile as 30 to
40 feet, and the angle of respose as 80 to 85 degrees. He
described the barite material as "heavy and fairly conpact,” and
he indicated that it "would not run as freely" as sand or gravel.

M. MG egor stated that the angle of repose shown in the
phot ograph woul d be hazardous to anyone cutting into the pile. He
believed that undercutting the pile at its edges and rai nfal
woul d contribute to the hazard. The tracks shown in the
phot ograph are those of a bulldozer which passed by the area
during the day. The only person he observed near the pile was the
dozer operator who was pushing some of the material into a
conveyor.

M. MG egor stated that the stockpile was | ocated between
the mll and the mne office, and that normally no one has
occasion to pass the area on foot. His concern was that the
stockpil e presented a hazard to the dozer operator or anyone
wor ki ng near the pile.

On cross-exam nation, M. MG egor confirned that he had no
know edge of anyone being injured by a barite pile cave or slide,
but indicated that he had never seen it stacked as high or
undercut as much as the pile which he cited. Referring to his
phot ograph P-12, he estimated the height of the pile as 15 feet.
Referring to respondent's photograph R-21
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he stated that the pile by the caterpillar shown in the

phot ograph is not the pile he cited, and he did not know whet her
a smaller caterpillar was working on the pile he cited. He
explained that the material is noved by the blade of the
caterpillar digging in to the edge of the pile, and even though
the pile may not nove or fall at that precise tinme, he never said
that it would (Tr. 190).

M. MGegor described the consistency of the stockpiled
barite, and he confirnmed that he saw no one wal ki ng through the
area on their way to the plant. He could not deny that the
respondent had a rule prohibiting persons from wal ki ng t hrough
the stockpile area (Tr. 193).

M. MGregor could not renmenber issuing any citations during
his inspections prior to August 22, 1984, and he woul d not
di sagree that he issued none (Tr 195). He was not aware that the
respondent had a rul e agai nst enpl oyees wearing | oose cl ot hing,
and he confirmed that for the year prior to his inspection, the
respondent's facility had no accidents or incidents (Tr. 196).

Respondent's Testinmony and Evi dence

Barton Bradford testified that he has been enployed for the
past 17 nonths as the operations superintendent at the
respondent's New Ol eans plant, and that prior to that tine he
was enpl oyed by Amax. He has approxi mtely 15 years of industry
experience. He stated that all plant enpl oyees are required to
report any hazardous conditions, and that he and his foreman
conduct regular inspections of the plant and that any di scovered
hazards are repaired.

M. Bradford stated that his prior experience was in
connection with OSHA safety requirenents. He conceded that the
pl ant was experienci ng mai ntenance problems when he becane
superintendent, and that he regularly reviews accident reports in
order to insure that simlar conditions do not occur at the
pl ant .

M. Bradford stated that he has never acconpani ed i nspectors
on prior inspections, but has acconpani ed conpany i nspectors on
"courtesy inspections." Although some hazards were pointed out
during these inspections, they were corrected, and none of these
were simlar to those cited by M. MG egor.

Wth regard to Citation No. 2237045, concerning the No. 15
conveyor belt drive shaft, M. Bradford stated that he never
considered it as a hazard because of its |ocation. He
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stated that the drive shaft in question was at an el evated

| ocati on which was not accessible to anyone. It was mounted on
sone ceiling supports and the wal kway was | ocated beneath it. He
stated that the notor "would see no activity for a long tinme" and
that it was "nost |ikely" shut down while it was being serviced.
He did not believe that the notor would be in close proximty to
anyone at its location.

Wth regard to Citation No. 2237046, concerning the No. 90
conveyor head and tail pulley, M. Bradford stated that he could
not recall M. MG egor taking any photographs. He stated that
the belt was not in operation and was | ocked out. He al so stated
that the guard had been renpoved to perform mai ntenance, but that
it was not replaced when the citation was issued because M.
McGregor indicated that it did not conformwi th MSHA' s
recommended guards as depicted in exhibit ALJ-1. The guard was
reconstructed and then replaced. He conceded that the area was
"cluttered."

Wth regard to Citation No. 2237047, regarding the No. 91
conveyor belt tail pulley, M. Bradford conceded that the exposed
flange pull ey as shown in photographic exhibit No. P-4, was a
hazard because anyone could sinply reach in and contact the pinch
poi nt. However, he stated that the guard was taken off and not
repl aced because | nspector McGregor would not accept it as an
"accept abl e" guard.

Wth regard to Citation No. 2237048, concerning the three
hol es on top of the storage bin, M. Bradford stated that while
he recogni zed that the holes were a hazard, work was taking pl ace
at the tinme and everyone there was "harnessed off" or "secured hy
ropes." The holes were there to facilitate the renoval of any
material spillage into the storage bin below. He also stated that
wor kers were never there "routinely" and that the holes were
eventual ly cl osed.

Wth regard to Citation Nos. 2237050 and 2237051 concerni ng
t he dust collector drive shafts, M. Bradford conceded that they
were not guarded. However, he believed that these snooth drive
shafts were guarded by location and he did not recognize them as
hazards. Although soneone could wal k by the areas where the
shafts were |ocated, they are not subjected to any regular or
routi ne mai ntenance, and if they are, the equi pment would be shut
down and | ocked out before any work was performed. He stated that
conpar abl e OSHA regul ati ons do not require that such "snooth"
shafts be guarded, and he is not aware of any injuries ever
resulting from such unguarded drive shafts. He confirnmed that
anot her identica
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drive shaft at another |ocation was not cited by the inspector

Wth regard to Citation No. 2237055, concerning the
unguarded drive shaft of the electric screw feed notor, M.
Bradford believed that "partial guards" were provided on the
structure by the manufacturer. However, once the citation issued,
simlar notor guards in the plant were voluntarily installed in
order to conply with M. MGegor's citation and to avoid other
citations. He stated that conparable OSHA regul ati ons did not
require that such "straight" drive shafts be guarded as |ong as
t hey contained no "protrusions."” Since these notor shafts were
never previously cited by other MSHA inspectors during prior
i nspections, he assuned that guards were not required.

M. Bradford stated that the notor was |ocated at the end of
a catwal k, that no one is in the area on a day-to-day basis, and
the notor is renotely started by a control panel

Wth regard to Citation No. 2237056, concerning the
unguarded motor drive shaft on the dock silo dust collector, M.
Bradford stated that this notor was | ocated on top of a 50 foot
silo and that one would have to clinb up two | adders and over
some hand rails to reach the nmotor. He did not believe that the
notor drive shaft presented a hazard because of its |ocation, and
he stated that the notor is started renotely and woul d be shut
down when work was performed on it

Wth regard to Citation No. 2237057, concerning the
accumrul ati on of rocks, trash, tools, hoses, etc., on the wal kways
and declines, M. Bradford conceded that the conditions existed
as described by M. MG egor. He explained that the decline pits
were not cleaned up and were a problem He explained further that
the day before the inspection there was a significant amount of
rain and that he assigned several people to clean up the areas
where the wet fine materials clogged the belts. He conceded that
the tools and hoses were apparently left in place by the clean up
crew when their work shift ended.

Wth regard to Citation No. 2237058, concerning the angle of
repose on the stockpile, M. Bradford stated that it is no |arger
today than it was when the citation was issued. He stated that
the material does slide down when it is cut down and renpved by
the dozer, and that while it "appeared" to be hazardous in the
MSHA phot ograph, it is not. He explained that the consistency of
the material is such that
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it will not slide like a sand or gravel pile, and that one can
wal k on it without causing it to slide. He stated that it is
common to have sheer faces at the stockpile, and that the

experi enced dozer operators do not consider the stockpile to
present a hazardous slide condition. The nmaterial is so dense
that it sinply will not slide. He also indicated that an attenpt
was nmade to "trinm the pile by the use of a pipe attached to the
dozer bl ade but that this proved to be unworkable. The pile was
eventually tri mmed down by renoving the material fromthe face in
order to abate the citation

On cross-exam nation, M. Bradford stated that the
respondent has a safety program which includes regular weekly
neeti ngs which he conducts. In addition, annual refresher
training is given to all enployees and they are provided with the
conpany safety rules. He also stated that he stresses safety
awareness to all enployees and conducts bi-weekly safety
i nspections of the plant.

Wth regard to Citation No. 2237048, concerning the three
holes on top of the storage bin, he stated that the regular
wal kway was on the opposite side of this |ocation and he did not
consi der the area where the holes were |ocated as a wal kway.

Ward F. Stunpf, testified that he is enployed by the
respondent as operations nmanager of its Lake Charles baroid
pl ant. He has 23 years experience in the industry, and previously
served as the warehouse superintendent and safety coordi nator at
the New Orl eans operation. He confirmed that he has acconpanied
at |least six MSHA inspectors on prior inspections when he was at
the New Ol eans operations, but that he has never acconpanied
I nspector McGregor. The only question raised by the inspectors on
prior inspections was the angle of repose of the materia
st ockpil es, and no questions were ever raised about the specific
conditions cited by Inspector McG egor. He conceded that prior
i nspections did result in prior guarding citations, but not at
the locations cited by M. MG egor.

Wth regard to the angle of repose issue, M. Stunpf stated
that due to the weight and heavy consistency of the raw barite
material, the stockpiles do not present a slide hazard, and he
has denmponstrated this to the inspectors during past inspections.

M. Stunpf stated that he has acconpani ed conpany safety
i nspectors and engi neers and insurance inspectors on prior
i nspections and whil e some hazardous conditions were pointed
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out to himand corrected, none of these concerned the kind of
al | eged hazardous conditions cited by M. MG egor. M. Stunpf
confirmed that the last |ost tine accident at the New Ol eans
operation occurred in 1981 and 1982, and two incidents were
report ed.

M. Stunpf stated that he is aware of no accidents or "near
m sses" resulting fromany of the conditions cited by M.
McGregor, nor is he aware of any instances when these conditions
were ever pointed out as hazardous by previous inspectors. Wth
regard to Citation No. 2237057, concerning the alleged tripping
and fall hazards throughout the plant, M. Stunpf pointed out
that due to the inclined netal wal kways, rocks will fall off the
bel t.

On cross-exam nation, M. Stunpf confirned that he served as
safety coordi nator at the New Ol eans operations from
approxi mately Novenber, 1980 to July, 1981, and that his | ast
i nspection there was nade sonetime in 1982. He conceded t hat
prior guarding citations were issued at that operation, and he
al so conceded that he is no expert in "soil nmechanics" and has
never conducted any studies in material stockpile stability.

Paul Davenport testified that he has served as the plant
manager of the respondent's New Orleans nmilling operation for the
past year and one-half. Prior to that tine, he served as the
operations superintendent. Based on his experience, he is able to
recogni ze safety hazards, and in his opinion he never considered
or recogni zed any of the conditions cited by M. MG egor as
hazardous. He confirnmed that he has acconpani ed ot her MSHA
i nspectors on their inspection rounds, but has never acconpanied
M. MG egor. He also confirned that previous inspectors never
cited these conditions as hazardous.

M. Davenport stated that he has acconpani ed conpany safety
i nspectors and engi neers on safety inspections, but none of the
conditions cited by M. MG egor were ever pointed out by these
i nspectors as hazardous. However, other conditions were pointed
out as hazardous, but they were pronptly corrected. He is aware
of no accidents or "near msses" resulting fromany of the
conditions cited by M. MGegor in this case, and he has never
read about or reviewed reports citing accidents resulting from
simlar conditions as those cited by M. MG egor

M. Davenport stated that the |ast accident at the plant in
guestion occurred in October, 1981. In 1984, seven or
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ei ght "doctor visit" type injuries occurred at the plant, and
that the plant worked approxi mately 115,000 nman- hours that year

M. Davenport stated that he woul d never know ngly
j eopardi ze the safety of any of his enployees, and if he believed
the stockpile was unsafe, he would not permit any enpl oyee to
work near it. He stated that the two enpl oyees who work on the
stockpil e are experienced enpl oyees and that they know what the
safe angle of repose is and act accordingly. He also indicated
t hat company policy requires that all equipnent be | ocked out and
t agged out when work or mai ntenance is perforned.

M . Davenport stated that prior to M. MG egor's
i nspection, it rained for several weeks and that rain adversely
affects the m || operations because the material fines collect on
the belts, causing jamm ng and nechani cal probl ens.

M. Davenport stated he is unaware of any stockpile
col | apses or equi pment damage resulting from such coll apses at
any of the respondent’'s operations. Although he could not recal
the exact cost for abating the citations issued by M. MG egor
he estimted that the conpany spent "hundreds of dollars" to
achi eve conpliance. He confirnmed that some of the citations
i ssued by M. MGregor were abated the sane day before he |eft
the plant, and that others were corrected before the dates
actually shown on the term nations. Those dates reflect the days
he returned to the plant to issue the term nation notices.

On cross-exam nation, M. Davenport confirmed that he did
not acconpany M. MG egor during his inspections of August 22
and 23, 1984. Wth regard to the stockpile citation, he confirned
that the dozer operators have the flexibility to determ ne
whet her they believe the stockpile to be hazardous and whet her
they are "frightened" by their work around the stockpile.

Fi ndi ngs and Concl usi ons

Fact of Violations Regarding the Ei ght Equipnment Cuarding
Citations

In Secretary of Labor v. Thonpson Brothers Coal Conpany,
Inc., 6 FMSHRC 2094, (Septenber 24, 1984), a case involving the
guardi ng requirenents of section 77.400(a), a surface
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m ni ng standard contai ni ng | anguage identical to section 55.14-1
Judge Broderick rejected an operator's contention that it was
virtually inpossible for a person not suicidally inclined to
contact the unguarded noving parts in question. In affirmng the
vi ol ati on, Judge Broderick accepted the testinony of the

i nspector that the unguarded parts were accessible and m ght be
contacted by persons exam ning or working on the equiprment. In
af firm ng Judge Broderick's decision, the Conm ssion interpreted
t he application of the guarding standard as follows at 6 FMSHRC
2097:

The standard requires the guarding of machine parts
only when they "may be contacted" and "may cause
injury." Use of the word "may" in these key phrases

i ntroduces considerations of the likelihood of the
contact and injury, and requires us to give nmeaning to
the nature of the possibility intended. W find that

t he nost |ogical construction of the standard is that
it inmports the concepts of reasonable possibility of
contact and injury, including contact stenmng from

i nadvertent stunmbling or falling, nonmentary
inattention, or ordinary human carel essness. In related
contexts, we have enphasi zed that the constructions of
mandat ory safety standards involving mners' behavior
cannot ignore the vagaries of human conduct. See, e.g.
Great Western Electric, 5 FMSHRC 840, 842 (May 1983);
Lone Star Industries, Inc., 3 FMSHRC 2526, 2531
(Novenber 1981). Applying this test requires taking
into consideration all relevant exposure and injury
vari ables, e.g., accessibility of the machine parts,
wor k areas, ingress and egress, work duties, and as
noted the vagaries of human conduct. Under this
approach, citations for inadequate guarding will be
resolved on a case-by-basis.

I nspector McGregor identified exhibit ALJ-1 as a bookl et
cont ai ni ng MSHA' s reconmenced guardi ng devices for belts,
pul l eys, etc. He conceded that these recomendati ons are not
mandatory and are not part of the mandatory guardi ng standards,
but confirnmed that he foll ows them when conducting his
i nspections and issuing citations for guarding violations. He
al so confirned that in issuing the guarding citations in this
case, his intent was to cover "all eventualities" and to preclude
anyone from deliberately or accidentally comng in contact with
an exposed pinch point. Although he rejected
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t he respondent's contentions that the belt and machine structures
presented "built in barriers” to the pinch points which concerned
him M. MGegor was of the view that the unguarded | ocations
which he cited were required to be guarded with the types of
guards depicted in MSHA's gui delines and reconmendati ons.

Citation No. 2237045--No. 15 Conveyor Belt Drive Shaft

Exhibit R-2 is a photograph of the location of the unguarded
conveyor belt drive shaft cited by Inspector MG egor. M.
McG egor had sone difficulty in identifying the shaft in question
(Tr. 82-84), but he indicated that it was behind the expanded
nmetal mesh guarding which is bolted to the franme adjacent to the
not or shown in the upper |eft hand portion of the photograph

I nspector McGregor described the shaft as 1 1/2 to 2 inches
in diameter, and he expressed concern that sonmeone greasing the
shaft bearings or someone with | oose clothing could becone
entangled in the exposed shaft. However, no evidence was produced
to establish that anyone with | oose clothing would ever be near
the shaft, and M. MG egor had absolutely no idea as to how
frequently the shaft was greased, nor did he have any information
regardi ng the respondent's mai ntenance schedul es or procedures.
Further, he conceded that it would be difficult for a person to
reach the | ocation of the unguarded shaft in question. He al so
conceded that the area directly in front of the notor has limted
space for anyone to stand on (Tr. 98).

Superintendent Bradford testified that he did not consider
the notor shaft in question to be hazardous because of its
| ocation. He stated that the shaft in question was at an el evated
| ocati on nounted on sone ceiling supports and that it was not
accessi ble to anyone.

During a coloquy with MSHA' s counsel, he agreed that
unguarded machi ne parts which are inaccessible would be
consi dered guarded by |l ocation and that no violation would occur
He al so conceded that had he and the conpany "had gotten together
on this, worked out--sone of these violations may not have been
brought today" (Tr. 218).

After careful consideration of the testinmony and evi dence
concerning this citation, |I conclude that MSHA has failed to
establish a violation. The photograph and testinony of M.
Bradford establish that the cited notor shaft was rather isolated
and not readily accessible. | take note of
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the fact that in each of the guarding citations, |nspector
McGregor noted that "clean up and mai nt enance have to be
performed in this area." However, M. MG egor adnitted that he
was not famliar with the respondent's clean up and mai nt enance
procedures, did not inquire as to the equi pment | ock-out
procedures, and he nade no attenpts to speak with any mners to
ascertain the precise nature of the work they perform or are
expected to perform around the equi pnent |ocations which were
cited. | believe it is incunmbent on an inspector to devel op these
critical facts during his inspection so that he may make an

i nfornmed judgnent as to whether or not any miners are in these
areas during their normal working shifts. As noted by the

Conmi ssion in the Thonpson Brothers case, an inspector nust take
into consideration all relevant exposure and injury vari ables,

i ncludi ng accessibility, ingress and egress, and work duti es.
Absent any inquiries by the inspector at the tinme he observes the
conditions during his inspection, |I fail to understand how he can
make an inforned judgnent as to a violation of the guarding

requi renents of the cited standard. Under all of these

ci rcumst ances, the citation IS VACATED

Citation No. 2237046--No. 90 Conveyor Head and Tail Pull ey

Al t hough he cited both the head and tail pulley, M.
McGregor did not take a picture of the head pulley, and all of
his testinony is in regard to the tail pulley. He conceded that
he did not know whet her the conveyor belt was in operation at the
time of his inspection, and he did not ascertain whether it was
| ocked out. He confirned that the tail pulley pinch point was
sone 18 inches fromthe wal kway and that there was a physica
barrier or handrail adjacent to the belt structure. He conceded
t hat someone woul d have to reach over the barrier and under the
belt to reach the pinch point, and he agreed that sonmeone
casual Iy wal ki ng by woul d not be in any danger. Although he
expressed some concern over naintenance personnel bei ng exposed
to the pinch point while greasing the belt bearings, he conceded
that the belt was equi pped with grease fittings and if the belt
was shut down and the grease fittings used, there would be no
hazar d.

M. MGregor confirned that he had no know edge of the
respondent's procedures for perform ng nmai ntenance on the
conveyor belt in question, and that he did not ask.
Notwi t hstanding all of his testinobny concerning the conveyor, he
i nsisted that he would still issue a violation because "people go
by there when its operating,”" and even though a belt shoveler is
shoveling fromthe wal kway he could "get into noving parts.™
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Superintendent Bradford testified that at the tinme of the
i nspection, the belt had been | ocked out and the guard had been
renmoved to perform mai ntenance. He stated that it had not been
repl aced because M. McG egor did not believe that it confornmed
with MSHA's recommended guards as depicted in the bookl et
identified as exhibit ALJ-1. After the guard was reconstructed to
suit the inspector, it was replaced.

| find M. Bradford to be a credible witness and | believe
his version of the circunmstances surrounding this violation. |
find I nspector McGregor's testinony in support of this citation
to be contradictory. In addition, I cannot conclude that his
testi nony establishes a reasonable possibility that anyone woul d
contact the asserted pinch points. Mist of the ingredients cited
i n Thonpson Brothers for supporting a conclusion of reasonable
contact are totally |acking. Accordingly, | conclude and find
that the petitioner has failed to establish a violation, and the
citation IS VACATED

Citation No. 2237047--No. 91 Conveyor Belt Tail Pulley

I nspector McGregor testified that the cited flange type
unguarded tail pulley is nore hazardous than a regular drumtype
pull ey, and he identified the pulley as the one depicted in
phot ographi ¢ exhibits P-4 and P-10. He was concerned that a
person cl eaning up or greasing the pulley could accidently
contact the exposed flange. Although the respondent pointed out
that a grease hose was present to facilitate greasing, the
i nspector believed that a person in the area for greasing,
cl ean-up, or inspection would be exposed to the flange hazard.

Al t hough the respondent argued that the pulley was not
readily accessi bl e because sonmeone had to cross-over a belt and
go down sone stairs, | believe it is reasonable to assune that
the cross-over and stairs were constructed to facilitate ready
access to the flange pulley area for clean-up and mai ntenance. As
a matter of fact, the location of the flange as shown in
phot ograph P-10 is adjacent to the area where there were three
holes in the floor, and the testinony reflects that workers would
be at this location while shoveling or cleaning materials which
spilled off the belt. Someone stepping in those holes could | ose
their bal ance and accidently fall into or against the exposed
flange. Superintendent Bradford conceded that the exposed flange
was hazardous because sonmeone could sinply reach in and contact
t he exposed pi nch point.
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In view of the foregoing, | conclude and find that the exposed
and unguarded flange pulley was readily accessible to those
persons required to be in the area for clean-up. Gven the
exi stence of the floor holes, there was a real possibility that
sonmeone coul d i nadvertently or accidently trip or fall and cone
in contact with the flange. Accordingly, | find that the
petitioner has established a violation by a preponderance of the
evi dence, and the citation IS AFFI RVED

Signi ficant and Substantial Violation

In this instance, the respondent conceded that the unguarded
flange type tail pulley was hazardous and anyone could sinply
reach in and contact the pinch point. Gven the proximty of the
exposed flange to the adjacent work platformor travel way, which
had three holes in it, and the reasonable access to the fl ange,
conclude and find that it was reasonably likely that a person
could trip or stumble, and upon contacting the unguarded fl ange
could suffer serious injuries. Accordingly, |Inspector McGegor's
"S & S" finding IS AFFI RMVED

Citation Nos. 2237050 and 2337051--Nos. 2 and 3 Dust Coll ector
Drive Shafts

The cited drive shafts in question are shown in respondent's
phot ographi ¢ exhibits R-7 through R-11. Inspector MG egor
descri bed the shafts as snooth and approximately 1 1/2 to 2
i nches in dianeter. He confirmed that no "pinch points" are
involved in these citations, but that he was concerned that the
m |l operator, maintenance personnel, or the designated exam ner
woul d be exposed to a hazard if they contacted the rotating
shafts. He also confirnmed that an identical nmoving shaft on
anot her coll ector was unguarded but not cited, but he could not
explain why he did not cite that one.

I nspector McGregor testified that the two shafts in question
were | ocated approximately 3 to 4 feet off the floor or base
plate and some 2 feet fromthe adjacent travel ways or wal kways in
front of the dust collector blowers. He did not consider the area
to the rear of the dust collectors to be a travel way or wal kway.
He conceded that soneone casually wal king by in front of the dust
col l ector blowers would not contact the shafts, and that in order
to do so they would have to stoop or bend down to avoid an
overhead ceiling duct, and then fall or reach in sone 2 feet over
t he bl ower boxes located in front of the shafts.



~1993

Superint endent Bradford believed that the two dust collector
shafts were guarded by location, and he stated that they are not
subjected to any regular or routine maintenance and are not
required to be guarded by OSHA standards. He al so stated that the
col l ectors would be shut down and | ocked out before any
mai nt enance was perforned.

| take note of the fact that MSHA's CGui de to Equi pnent
Guardi ng, exhibit ALJ-1, at pages 19 and 20, figures 17 and 19,
provi des that drive shafts with protruding set screws, keys and
keys ways, and power take-off shafts with universal joints (such
as those used for portable crushing equi pnent) shall be guarded.
Al t hough the GQuide is not incorporated as part of MSHA's
mandat ory guardi ng standards, Inspector McGegor relied onit in
i ssuing the citations. However, the evidence establishes that the
cited shafts in question were snmooth, and had no protrusions.
I nspector McGregor testified that the shafts in question were
"slick shafts" and had no joints, bolts, or other protrusions,
and that in his 20 years of nining experience he has never
personal ly heard of any injuries resulting fromcontacts with
such snooth shafts (Tr. 140-141).

Havi ng vi ewed the phot ographs of the two shaft locations in
question, and after consideration of the testinony adduced by the
parties with respect to these two citations, | conclude and find
that the petitioner has not established that the unguarded snooth
shafts were required to be guarded. The inspector's assunptions
t hat mai nt enance personnel woul d be exposed to any hazard are
unsupported by any credible evidence. Wth regard to his concern
for the safety of the m |l operator or an exam ner, absent any
evi dence to the contrary, | consider these individuals to be
casual passerbys and the i nspector conceded that such persons
woul d not be exposed to any hazard. Further, given the rather
i sol ated | ocation of these shafts, and the fact that they are
recessed sone 2 feet behind the physical paranmeters of the dust
col l ector blowers, | cannot conclude that they were reasonably
accessi bl e. Under the circunstances, the citations ARE VACATED

Citation No. 2237053--No. 10 Conveyor Belt Head Pul |l ey

The location of this citation is shown in photogaphic
exhibits P-7 and R 12. | nspector McGregor conceded that one had
to clinb up a | adder or catwal k and unfasten several protective
chai ns before reaching the unguarded | ocation. He was concerned
that a mmi ntenance man greasing the pulley or soneone cleaning
rock woul d be exposed to the hazardous pinch point between the
pull ey drum and belt.
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Superi ntendent Bradford confirnmed that the head pulley was not
guarded and that Inspector MG egor would not accept the conveyor
framework or metal strip structure as adequate guarding (Tr.
273-274). M. Bradford did not dispute the inspector's estinate
t hat someone would be in the area at |east once a week while
greasing the pulley bearings, and respondent's counsel agreed
that M. McGregor's assunption that soneone would be in the area
doing this work at | east once a week was a reasonabl e assunption
(Tr. 153-154).

Respondent's counsel pointed out that since the conveyor
stop cord was on the side of the platform depicted in exhibit
R-12, that one could reasonably conclude that this was the side
of the conveyor from which one could reasonably expect access to
the pulley, and not the opposite side shown in the inspector's
phot ograph, exhibit P-7. Inspector McGregor believed that access
to the pulley was from both sides, and he conceded that had the
pul | ey been | ocked out there would not be an existing pinch point
(Tr. 154).

Havi ng vi ewed the phot ographs of the unguarded pulley in
question, | conclude that the side of the conveyor pulley
depicted in photographic exhibit R-12, was protected by the
conveyor structure itself and was not readily accessible.
However, the opposite side of the pulley, as depicted in
phot ograph P-7, depicts an open exposed pulley with rocks and
ot her materials which appear to have accunul ated under the belt.
Further, photograph R-12 shows a wal kway or catwal k adj acent to
the pulley area in question, and | believe it is reasonable to
conclude that this is used as a neans of access to the pulley.
The evidence here establishes that a workman is in the area at
| east once a week while perform ng nmai ntenance or cl eanup around
the pulley area, and | find that there was ready access to the
pul l ey even though one had to clinb a | adder or catwal k and
renove several chains to get toit. Once there, | believe that
the inspector's fear of exposure to the pinch point hazard while
mai nt enance or cl eanup were being perforned was reasonabl e.
Accordingly, | conclude that the petitioner has established a
viol ati on by a preponderance of the evidence, and the citation IS
AFFI RVED

Significant and Substantial Violation

In this instance, the respondent did not dispute the
i nspector's contention that sonmeone had to be in the area of the
unguarded pulley at |east once a week to perform cl eanup work
around t he unguarded head pulley. | have concluded that the
unguarded pulley was readily accessible, and given the
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fact that a cleanup man woul d be cl eaning material from under the
belt in close proximty to the unguarded pulley, he would be
readily exposed to the pinch point between the pulley drum and
the belt. | believe that soneone cleaning up around this area
coul d beconme entangled in the unguarded pulley, and if he did, it
is reasonably likely that he would suffer serious injuries.
Accordingly, the inspector's "S & S" finding IS AFFI RMED

Citation No. 2237055--No. 47 Electric Screw Feed Mdtor Shaft

Wth regard to the unguarded shaft in question, Inspector
McGregor believed that the condition was a violation of the
guardi ng standard, but he conceded that "it was not reasonably
likely to cause an accident" (Tr. 159), and he knew of no past
i nstances where anyone has been injured by contacting such a
shaft (Tr. 161). He was concerned that soneone wal ki ng by during
the course of an inspection, or a maintenance man who may be in
the area once a shift, once a week, or possibly once a nonth,
could contact the shaft (Tr. 161).

Superintendent Bradford testified that the shaft was | ocated
in an isolated area at the end of a catwalk, the notor is started
by a renote control panel, and no one is routinely in the area on
a day-to-day basis. He also confirned that the shaft was snpoth
and had no protrusions (Tr. 253).

| have previously noted MSHA' s "gui des" concerning the
guardi ng of drive shafts which have protrusi ons or universa
joints. | also note page 8, figure 5, of those "guides,” which
states as follows: "Renpte areas protected by | ocation need not
be guarded. However, if work is perforned at such | ocation as
shown in figure 5, the equipnment nust be deenergi zed and | ocked
out and a tenporary safe neans of access (| adder) provided before
any work is started."

In the case of a smooth drive shaft which is guarded by
| ocation and where it is established that the equipnment is
energi zed and | ocked out before any work is started in that area,
| believe one may reasonably conclude that there is no violation
of the guarding requirenents of the standard, particularly in a
case where an inspector relies on the "guides" to interpret the
st andar d.

In this case, while | cannot conclude that the shaft was
guarded by | ocation, |nspector MG egor nmade no determni nation
whet her or not the notor was | ocked out while any maintenance was
bei ng performed. Further, it seens clear to ne that the
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shaft was snmooth and was not the type covered by the "guides"
relied on by the inspector. Under the circunstances, | conclude
and find that the petitioner has failed to establish a violation,
and the citation IS VACATED

Citation No. 2237056--Silo Dust Collector Mdtor Drive Shaft

M. MGregor confirned that this shaft was simlar to the
ones testified to in the previous shaft citations. In this
i nstance, he was concerned that soneone greasing the shaft would
get their clothing or hair caught in the noving shaft, and he
believed that it was reasonably likely that an accident would
occur. He conceded that he knew of no prior accidents concerning
shafts of this kind, and he believed that someone would be in the
area once a day, once a week, or once a nmonth for greasing or
cleanup (Tr. 163-167).

Superintendent Bradford testified that the notor in question
was | ocated on top of a 50 foot high silo and that one woul d have
to clinb up two | adders and over a hand rail to reach the
| ocation. He believed the notor was guarded by |ocation, and he
confirnmed that the notor is started by renmote control and is shut
down when mai ntenance is performed. He al so stated that personne
"have no business up in there" and that any silo neasurenents or
val ve actuations are acconplished by rempte control (Tr. 255).

I conclude and find that the shaft in question was |ocated
and operated in such a manner (renote control) as to render it
guarded by | ocation. Since the shaft was sinmlar to the
previously cited one, | assune that it was snmooth and had no
protrusi ons, and petitioner has not established otherw se.
Further, M. Bradford's testinony that the notor is renptely
operated and is shut down when mai ntenance is perfornmed is
unrebutted. Under all of these circumstances, | conclude that the
petitioner has failed to establish a violation, and the citation
| S VACATED

Citation No. 2237048--30 C.F.R 0O 55.11-12

Respondent does not dispute the existence of the hol es which
were cut into the top of the storage bin, and it conceded that
the holes were cut to facilitate the renoval of material which
spills fromthe belt to the storage bin below. During the
heari ng, respondent's representative argued that the area
adj acent to the belt where the holes were di scovered was not a
regul arly used travelway, and plant superintendent Bradford
testified that workers were never in the area routinely. However,
M. Bradford conceded that the holes were a
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hazard and that persons were working at the | ocation, but were
secured by ropes or harnesses.

I nspector McGregor testified that persons would be in the
area adjacent to the belt where the holes were di scovered during
clean-up or while greasing the belt pulley. He considered the
adj acent area to be a travelway because people had to go there to
wor k. Al though M. MG egor could not docunent how frequently a
person had to go to the area, respondent's representative
conceded that someone would be in the area at | east once a nonth.
G ven the fact that the holes were cut to facilitate the
shovelling of the spilled nmaterials into the holes, and the
unrebutted testinony of the inspector that soneone had to go to
the area to grease the belt pulley, | conclude and find that the
area was a regularly used "travelway" within the definition found
in section 55.2.

Section 55.11-12, requires that openi ngs above, bel ow, or
near travel ways through which nmen or materials may fall shall be
protected by barriers or covers. M. MG egor believed that
soneone coul d have i nadvertently stepped through one of the
hol es. The respondent does not dispute this, but contends that
the nmen who were working there were tied off or secured. Wile
this may mitigate the gravity of the violation, it is no defense.
Wth all of the spilled material fromthe belt in such a confined
area, it is altogether conceivable that sonmeone wal ki ng by the
belt to grease it or to begin shovelling may not see the hol es,
and if he is not tied off, he could inadvertently step through
one of the holes. In the case of Secretary of Labor v. Hanna
M ni ng Conpany, 9 FMSHRC 2045 (1981), the Commi ssion interpreted
the | anguage "t hrough" an opening as stated in section 55.11-12,
to enconpass falling into, as well as conpletely through, a floor
openi ng. The Conmi ssion stated as follows at 9 FMSHRC 2048: "30
C.F.R [055.11-12 is concerned with the hazard presented to
m ners by the presence of unprotected opening on travelways. In
this regard, a worker is exposed to the risk of injury whether he
falls conpletely through or only into unprotected openings."”

In view of the foregoing, |I conclude and find that the
petitioner has established a violation by a preponderance of the
evi dence, and the citation IS AFFI RVED

Significant and Substantial Violation

Al t hough the respondent's representative stated that the nmen
who were working around the area where the three holes in
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the floor were discovered were tied off, the fact renmins that
sonmeone falling through those holes, even though they are tied
of f, would be exposed to a hazard. The respondent conceded that
the holes constituted a hazard, and the record here establishes
that they were | ocated adjacent to the unguarded fl ange tai
pul l ey which was the subject of Citation No. 2237047. Even though
sonmeone was tied off, if they stepped in the hole, they could
fall toward the unguarded flange pulley, or they could suffer |eg
or other bodily harmsinply by falling into the hole. G ven al

of these circunstances, | believe it was reasonably likely that
sonmeone stepping into one of the exposed holes could suffer
serious injuries. Accordingly, the inspector's "S & S" finding IS
AFFI RVED

Citation No. 2237057--30 C.F.R 0O 55.20-3

The respondent does not dispute the existence of the clutter
descri bed by Inspector McGregor. Superintendent Bradford conceded
that the conditions existed as described by the inspector, and
that tools and hoses were apparently left in place when the work
shift ended. Respondent's defense if that heavy rains contributed
to the housekeepi ng problens, and that the decline pits were
difficult to clean up. While | can understand a rainfal

contributing to belt clogging and the like, | fail to understand
how a rainfall can contribute to an accumnul ati on of rocks, trash,
tools, and hoses on wal kways. | conclude and find that petitioner

has established a violation by a preponderance of the evidence,
and the citation IS AFFI RVED

Significant and Substantial Violation

Al t hough M. M Gregor stated on the citation formthat one
enpl oyee woul d be exposed to a hazard, he was asked to explain
why he did not indicate that all 38 enpl oyees were so exposed,
particularly since he concluded that the cited conditions
constituted a plant wide trip and fall hazard. M. MG egor
expl ai ned that in each instance, he considered only the person
likely to be injured as the one exposed to any hazard.

While | find Inspector McGregor's description of the cited
condition on the face of the citation, as well as his supporting
testinmony, to be rather brief in terns of detailing the specific
| ocations where the hazards existed, the fact remains that the
respondent did not rebut the existence of the accumul ati ons or
clutter on the wal kways in question. Although I am not convinced
that the inspector established a



~1999

pl ant wi de hazard, | conclude and find that the cited

accunul ations constituted a tripping or falling hazard,
particularly on the wet wal kways and inclines. Should sonmeone
trip or fall over these materials, | believe it is reasonably
likely that they would suffer sone disabling injuries.
Accordingly, the inspector's "S & S" finding IS AFFI RMED

Citation No. 2237058--30 C.F.R. 0 55.9-61

Section 55.9-61, requires that all stockpile faces be
trimed to prevent hazards to personnel. Inspector MG egor
i ssued the citation because he believed that the cited barite
stockpil e had not been trimed to prevent the material from
caving in or sliding on the bulldozer operator working near the
pile or on anyone el se working near the pile. M. MG egor
described the pile as 30 to 40 feet high, and he stated that the
angl e of repose was 80 to 85 degrees and that it would be
hazardous to anyone cutting into the pile. He also stated that he
had never seen the material stacked as high or undercut as nuch
as the pile in question.

The respondent's defense is that the consistency of the
barite material is such as to prevent it fromsliding |like sand
or gravel, the bulldozer operators were experienced men and woul d
not jeopardize their safety by working under a hazardous angl e of
repose, the enployees were instructed not to walk or work near
the stockpiles, and they are trained to avoid such hazards.

Al t hough these matters may nitigate the gravity of the violation,
I am not convinced that the respondent has rebutted the

i nspector’'s testinony that the stockpile in question was not
trimmed to preclude a cave-in at that point where the bulldozer
digs into the pile.

Superi nt endent Bradford conceded that the material does
slide down when it is cut into and renoved by the dozer, and he
adnmitted that it was not unusual to have "sheer faces" at the
stockpile. It seems to nme that a sheer face of material piled 30
to 40 feet high at an 80 to 85 degree angle presents a potentia
cave hazard to the equi pment operator who may dig into it at its
base while renoving the material. The fact that the material may
not slide as readily as sand or gravel in such a cave situation
is not particularly inportant. Should the naterial cave-in froma

hei ght of 30 or 40 feet, | believe one may reasonably concl ude
that it will inundate the equi pnment and the operator working
below it. Under the circunstances, | conclude and find that the

petitioner has established a violation by a preponderance of the
evi dence, and the citation IS AFFI RVED
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Signi ficant and Substantial Violation

There is no evidence in this case to support a concl usion
t hat anyone other than the dozer operator would be exposed to any
hazard resulting froma cave-in of the material. Wth regard to
the dozer operator, | assume that when he is operating his
equi pnment while digging into the pile he is in the nachine and is
protected by an overhead canopy. Under nornal operating
ci rcumst ances, one can reasonably conclude that a sinple slide of
material will not adversely affect the operator. However, on the
facts of this case, the respondent has not rebutted M.
McGregor' s observation that the 30 to 40 feet high pile was the
hi ghest one he has ever seen. Coupled with Superintendent's
Bradford's adni ssion that "sheer faces" are commopn at this
operation, and that the material will nove if cut into by the
dozer, | cannot conclude that Inspector McGregor's fears of an
acci dent were unreasonable. | conclude and find that a cave-in of
materials froma height of 30 to 40 feet, with a dozer operator
directly beneath it while he is cutting into the pile, presents a
hazard to that operator. In the event of a cave-in, | believe
that it is reasonably likely that the operator could be pinned in
the cab of his equipnent, or if the dozer were conpletely
covered, he could suffocate. Under the circunstances, the
i nspector's "S & S" finding IS AFFI RVED

Hi story of Prior Violations

Petitioner's exhibit P-1, with an addendum reflects the
respondent’'s history of prior violations for the mne in
question. The information contained in the print-outs reflects
that for the 2-year period i mediately preceding the issuance of
the citations in this case (8/22/82 to 8/21/84), the respondent
had 20 paid violation assessnents for the facility in question
For a 5-year period, January, 1978 through July, 1985, a total of
23 citations were issued at the facility, five of which were
citations for violations of section 55.14-1. The eight citations
i ssued by Inspector MGegor, although included on the list, are
not considered prior citations. Under the circunstances, | cannot
conclude that the respondent's history of conpliance is such as
to warrant any additional increases in the civil penalty
assessnments made for the violations which | have affirned. On the
contrary, respondent appears to have a fairly good conpliance
record.
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Si ze of Business and Effect of Civil Penalty on the Respondent's
Ability to Continue in Business

Based on the stipul ations concerning the respondent’s mni ning
operations, | conclude that the respondent is a |arge operator
but that the subject Raynond MI| operation is snmall-to-medium |
al so conclude that the civil penalties assessed by ne for the
vi ol ati ons whi ch have been affirmed will not adversely affect the
respondent’'s ability to continue in business.

Negl i gence

I conclude and find that all of the violations which have
been affirmed resulted fromthe respondent's failure to exercise
reasonabl e care, and that this constitutes ordinary negligence.

Gravity

For the reasons discussed in my "S & S" findings, | conclude
and find that all of the violations which have been affirned were
seri ous.

Good Faith Conpliance

I nspector McGregor stated that all of the violations which
he issued in this case were tinely abated by the respondent and
that it exhibited good faith conpliance in this regard (Tr. 230).
| adopt this statement by the inspector as my finding on this
i ssue.

Penalty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenents of section 110(i) of the
Act, | conclude that the following civil penalty assessnments are
appropriate and reasonable for the citations which have been
af firned:

Citation No. Dat e 30 CF.R Section Assessnent

2237047 8/ 22/ 84 55.14-1 $ 100
2237053 8/ 22/ 84 55.14-1 75
2237048 8/ 22/ 84 55.11-12 100
2237057 8/ 22/ 84 55. 20-3 85

2237058 8/ 23/ 84 55.9-61 85
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ORDER

The respondent IS ORDERED to pay the civil penalties
assessed by nme in these proceedings within thirty (30) days of
the date of this decision. Paynment is to be made to MSHA, and
upon recei pt of sanme, these proceedi ngs are di sm ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



